Executed Date: ///& 7;42221121

(Department will enter date)
NTRB Agreement No. OS 7 37 G

10/11 Federal ID No. 23-2256818
Tamaqua Township

Schuylkill County

5.R. 309

RIGHT OF ENTRY AGREEMENT

THIS RIGHT OF ENTRY AGREEMENT, is made by and between the
Commonwealth of Pennsylvania, acting through the Department of
Transportation, (Department), and Liberty 0il Company, Inc., a
corporation doing business in Pennsylvania with its office at
10®® and Mahoning Streets, Leighton, Pennsylvania (hereinafter

“Applicant”).

WITNESSET H:

WHEREAS, Applicant owns, or owned, or 1is otherwise
responsible for property located along State Route (S.R.) 309 in
Tamaqua Township, Schuylkill County, which has or had
underground fuel tanks that may have leaked; material may have
escaped from the underground tanks, collected in certain areas

and may have contaminated property; and,

WHEREAS, Applicant wishes to conduct an environmental
investigation, which may include the installation of groundwater
monitoring wells, soil gas points and/or soil borings, to
determine the nature and extent of any contamination and conduct

periodic monitoring and sampling of the well(s); and,
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WHEREAS, Applicant has provided the Department with a work
plan for the activities planned to investigate or remediate the

possible contamination; and

WHEREAS, Applicant has requested that the Department permit
Applicant, its employees, agents, representatives and
contractors to enter the State highway right-of-way for the
purpose of performing the environmental investigation and

sampling activities; and,

WHEREAS, the Department requires that such use of the State
highway right-of-way be subject to a written right of entry;

and,

WHEREAS, the parties agree that the Department has done
nothing to cause the contamination, has no liability for any
damages caused by the contamination, and is allowing the use of
the State highway right-of-way by Applicant because Applicant
has no other reasonable means of access to investigate the

possible contamination.

NOW, THEREFORE, in consideration of the mutual covenants
contained herein, the parties, intending to be legally bound,

agree as follows:

1. The above recitals are incorporated into and made an

integral part of this Agreement.

2. The Department shall grant Applicant, 1its employees,
agents, representatives, and contractors a right of entry to the
State highway right-of-way consistent with the terms and
conditions of this Agreement. The Department shall be notified

at least forty-eight (48) hours before Applicant begins any work
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within the right-of-way, and Applicant, 1its employees, agents,
representatives, or contractors shall not interfere with

Department operations.

3. All work within the State highway right-of-way shall
be performed in accordance with the work plan provided to the
Department. The work plan may be amended only upon written
consent of the Department. For purposes of this paragraph
written consent of the Department may be provided by the
District Executive or such other Department employee as

designated by the District Executive.

4. Applicant shall develop a maintenance and protection
of traffic plan in accordance with 67 Pa. Code Chapter 212 and
shall take all appropriate measures to protect traffic while

working within the State highway right-of-way.

5. Applicant shall, at its sole cost and expense, design
and maintain all monitoring wells so that they are not a traffic

hazard, to the satisfaction of the Department.

6. This Agreement shall run for an initial term of one
(1) year, commencing upon the date Applicant begins using the
State highway right-of-way, with two automatic renewals for an
additional year each upon Applicant’s written notice. This term
may be extended further only by written consent of the
Department upon Applicant’s written request. For purposes of
this paragraph written consent of the Department may be provided
by the District Executive or such other Department employee as

designated by the District Executive.

7. Applicant shall comply with all federal, state, and
local laws, regulations, and ordinances in the conduct of its

operations within the State highway right-of-way.
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8. Applicant shall provide any and all documentation
requested by the Department regarding the construction and
operation of any part of its monitoring operation, including but
not limited to all documentation related to compliance with
federal, state, and local laws, regulations, and ordinances
within seven (7) days of the request by the Department.
Applicant shall permit the Department representatives to oversee

the monitoring activities.

9. If Applicant is notified by any federal, state, or
local agency that it is not in full compliance with any federal,
state, or local law, regulation, or ordinance, associated with
the construction and maintenance of the monitoring wells,
Applicant shall immediately correct any such violation or
deficiency and shall cease all operations until Applicant is in
full compliance. Applicant shall provide the Department with

written notice of any such notification.

10. Applicant, at no cost to the Department, shall
promptly provide the Department with copies of all laboratory
results and reports compiled by its employees, agents,
representatives, or contractors relating to the monitoring
operation, that show the condition of the soil and the
groundwater beneath the State highway right-of-way, the extent
of any contamination, or that detail any activity performed by

Applicant under this Agreement.

11. All costs incurred with regard to any activities
conducted by Applicant, its employees, agents, representatives,
and contractors pursuant to this Agreement shall be borne solely

by Applicant without contribution by the Department.

12. A. Applicant and its contractor shall provide the

Department with a certificate of insurance evidencing coverage
Page 4 of 12



of injury, death, or property damage from any or all causes
which may arise out of its presence on the State highway right-
of-way in the minimum amounts of two-hundred-fifty-thousand
dollars ($250,000.00) per person and one-million dollars
($1,000,000.00) in the aggregate (occurrence-based insurance).
The Commonwealth of Pennsylvania and the Department shall be

named as additional insureds on these policies.

B. RApplicant or 1ts contractor shall provide the
Department with a certificate of insurance evidencing coverage
for any environmental and pollution damage which may arise out
of its presence on the State highway right-of-way in the minimum
amount of one million dollars ($1,000,000.00). The Commonwealth
of Pennsylvania and the Department shall be named as additional

insureds on this policy.

C. Applicant shall fully indemnify the Commonwealth
from any and all liability, loss, or damage that the
Commonwealth, its officers, agents and employees may suffer as a
result of any and all claims, demands, costs, or Jjudgments of
any type made against the Commonwealth as a result of granting
this Agreement, including, but not limited to, fines, penalties,
claims, demands, costs, or Jjudgments arising from the presence
of Applicant, its contractor(s) and/or their officers, agents,
and employees or others on the State highway right-of-way or any
work or other actions taken by any of them pursuant to or in
violation of this Agreement, or as a result of any failure of
any of them to conform to all pertinent statutes, ordinances,
regulations, or other requirements of any governmental authority
in connection with this Agreement. This provision is intended
to include claims, demands, costs or judgments resulting from a
negligent act or omission of the Commonwealth, its officers,
agents, and employees with respect to this Agreement or the

subject thereof. Applicant waives any immunity from liability
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to the Commonwealth from damages, contribution or indemnity
provided by Section 303 of the Worker’s Compensation Act, Act of
June 2, 1915, P.L. 736, as amended, 77 P.S. §481. IT IS THE
INTENT OF THIS PROVISION TO ABSOLUTELY ABSOLVE AND PROTECT THE
COMMONWEALTH, ITS OFFICERS, AGENTS, AND EMPLOYEES FROM ANY AND
ALL LOSS BY REASON OF THIS AGREEMENT.

D. Applicant agrees to defend (if requested) the
Commonwealth, its officers, agents and employees, against any
and all claims brought or actions filed against the
Commonwealth, either as an original or an additional defendant,
with respect to the subject of the indemnity contained herein,
whether such fines, penalties, claims or actions are rightfully
or wrongfully brought or filed. Applicant hereby waives any and
all rights to join the Commonwealth as an additional defendant
in any actions arising as a result of the grant of this

Agreement.

E. Notwithstanding the foregoing provisions,
Applicant agrees that the Department may employ attorneys of its
own selection to appear and defend any claims or actions on

behalf of the Department.

F. Any insurance requirement imposed by this
paragraph 12 may be satisfied Dby evidence of alternative
coverage in a form acceptable to the Commonwealth. This
alternative coverage may include a written promise of
indemnification from the Underground Storage Tank

Indemnification Fund.

13. Applicant shall assume full responsibility for
involved utility facilities as provided by Act of December 10,
1974 (P.L. 852, No. 287) (73 P.S. 176-182), as amended,
concerning protection of the public health and safety by
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preventing excavation or demolition from damaging underground

utility facilities.

14. Applicant shall be solely responsible for any vehicles
left on the State highway right-of-way Dby Applicant, its
employees, agents, representatives or contractors for any period
of time during the term of this Agreement and shall be solely
responsible for protecting said vehicles from any type of damage

or theft.

15. A. Upon termination of this Agreement and any
extension thereof, Applicant shall restore the State highway
right-of-way to its condition prior to entry, and shall ensure
that any contamination and pollution is cleaned up in a manner
satisfactory to the Department and the Pennsylvania Department

of Environmental Protection.

B. If Applicant, its employees, agents,
representatives, or contractors damage the State highway right-
of-way (where damage means any change to the State highway
right-of-way including but not limited to leaving any items on
or in the State highway right-of-way, changing any contour of
the State highway right-of-way, adding any material, pollutant,
or contaminant to the State highway right-of-way by spillage,
leaking or by any method), Applicant shall restore any affected
portion of the State highway right-of-way to the condition in
which Applicant found it at the commencement of Applicant’s use
of the State highway right-of-way within one (1) month after the
termination of this Agreement. This requirement shall include
closing, capping or otherwise removing the monitoring wells from

the State highway right-of-way.

C. Applicant shall ©provide the Department with

security in the amount of One Thousand One Hundred Forty-Five

Page 7 of 12



dollars ($1,145.00) in the form of a certified check, an
irrevocable letter of «credit, or other security 1in a form
acceptable to the Department, to guarantee compliance with this
Agreement and proper restoration of the State highway right-of-
way. This security shall remain in force for two (2) years
after the Department’s acknowledgement of restoration of the

State highway right-of-way.

16. Applicant agrees to reimburse the Department for any
necessary expenses, attorneys’ fees, or costs incurred in the
enforcement of any part of this Agreement within ninety (90)
days after receiving written notice that the Department has

incurred them.

17. This Agreement shall not be <considered to be
authorization to Applicant or its contractors to encroach on the
property of others. If Applicant must enter upon land situated
outside the Department’s right-of-way that is owned by a third
party, Applicant shall, at its own expense, secure any necessary
authorization, release, or right of entry. Applicant shall be
required to provide evidence of permission to enter upon an
abutting or adjoining property owner’s land, if requested by the

Department.

18. The Pennsylvania Right-to-Know Law, 65 P.S. §§ 67.101—
3104, applies to this Agreement. Therefore, this Agreement is
subject to, and the Applicant shall comply with, the clause
entitled Contract Provisions - Right to Know Law 8-K-1532,
attached as Exhibit “A” and made a part of this Agreement. As
used in this Agreement, the term “Contractor” refers to the

Applicant.

19. This Agreement constitutes the entire Agreement

between the parties and may not be modified or amended except in
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writing, and the rights and obligations hereunder may not be

transferred or assigned without the prior written consent of the

parties hereto.

20. This Agreement shall not be wvalid, and no work shall
commence, until 1t 1is fully executed and approved by both

parties, the Office of the General Counsel and the Office of

Attorney General.
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IN WITNESS WHEREOF, the parties have executed this Agreement the

date first above written.

LIBERTY OIL COMPANY, INC.

BY pi /1 O~ [)-2R-))
Nofyood E. Klotd -~ Date
Chief Operating Officer

If a Corporation, the President or Vice-president must sign and the Secretary, Treasurer,
Assistant Secretary or Assistant Treasurer must attest; if a sole proprietorship, only the owner
must sign; if a partnership, only one partner need sign; if a limited partnership, only the
general partner must sign. If a Municipality, Authority or other entity, please attach a
resolution.

DO NOT WRITE BELOW THIS LINE - FOR COMMONWEALTH USE ONLY

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF TRANSPORTATION

BY W z%{/

Title: /& ‘cf J {

APPROVED AS TO LEGALITY

AND FORM
/2/
o2V fn LAALETLT
for /Chief Counsel Date FUNDS COMM’NT DOC. NO.

/9079”’ CERTIFIED FUNDS AVAILABLE
UNDER SAP NO

BY [mf(Mﬁ /9@7[“  SAP COST CENTER

Deputy General Counsel Date GL. ACCOUNT N | [ N\
AMOUNT [ T\
[}
BY_ (oIt Wit z/zf/m B Sk fo Fucwaet: 124191
Depujfy Attorney General " Date for Compfroller Dalte
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Exhibit A

Contract Provisions - Right to Know Law 8-K-1532

a. The Pennsylvania Right-to-Know Law, 65 P.S. §§ 67.101-3104,
(*RTKL”) applies to this Contract. For the purpose of these
provisions, the term “the Commonwealth” shall refer to the
contracting Commonwealth agency.

b. If the Commonwealth needs the Contractor’s assistance in any
matter arising out of the RTKL related to this Contract, it shall
notify the Contractor using the legal contact information
provided in this Contract. The Contractor, at any time, may
designate a different contact for such purpose upon reasonable
prior written notice to the Commonwealth.

c. Upon written notification from the Commonwealth that it
requires the Contractor’s assistance in responding to a request
under the RTKL for information related to this Contract that may
be in the Contractor’s possession, constituting, or alleged to
constitute, a public record in accordance with the RTKL
(“Requested Information”), the Contractor shall:

1. Provide the Commonwealth, within ten (10) calendar days
after receipt of written notification, access to, and copies
of, any document or information in the Contractor’s
possession arising out of this Contract that the
Commonwealth reasonably believes is Requested Information
and may be a public record under the RTKL; and

2. Provide such other assistance as the Commonwealth may
reasonably request, in order to comply with the RTKL with
respect to this Contract.

d. If the Contractor considers the Requested Information to
include a request for a Trade Secret or Confidential Proprietary
Information, as those terms are defined by the RTKL, or other
information that the Contractor considers exempt from production
under the RTKL, the Contractor must notify the Commonwealth and
provide, within seven (7) calendar days of receiving the written
notification, a written statement signed by a representative of
the Contractor explaining why the requested material is exempt
from public disclosure under the RTKL.

e. The Commonwealth will rely upon the written statement from the
Contractor in denying a RTKL request for the Requested
Information unless the Commonwealth determines that the Requested
Information is clearly not protected from disclosure under the
RTKL. Should the Commonwealth determine that the Requested
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Information is clearly not exempt from disclosure, the Contractor
shall provide the Requested Information within five (5) business
days of receipt of written notification of the Commonwealth’s
determination.

f. If the Contractor fails to provide the Requested Information
within the time period required by these provisions, the
Contractor shall indemnify and hold the Commonwealth harmless for
any damages, penalties, costs, detriment or harm that the
Commonwealth may incur as a result of the Contractor’s failure,
including any statutory damages assessed against the
Commonwealth.

g. The Commonwealth will reimburse the Contractor for any costs
associated with complying with these provisions only to the
extent allowed under the fee schedule established by the Office
of Open Records or as otherwise provided by the RTKL if the fee
schedule is inapplicable.

h. The Contractor may file a legal challenge to any Commonwealth
decision to release a record to the public with the Office of
Open Records, or in the Pennsylvania Courts, however, the
Contractor shall indemnify the Commonwealth for any legal
expenses incurred by the Commonwealth as a result of such a
challenge and shall hold the Commonwealth harmless for any
damages, penalties, costs, detriment or harm that the
Commonwealth may incur as a result of the Contractor’s failure,
including any statutory damages assessed against the
Commonwealth, regardless of the outcome of such legal challenge.
As between the parties, the Contractor agrees to waive all rights
or remedies that may be available to it as a result of the
Commonwealth’s disclosure of Requested Information pursuant to
the RTKL.

i. The Contractor’s duties relating to the RTKL are continuing
duties that survive the expiration of this Contract and shall
continue as long as the Contractor has Requested Information in
its possession.
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